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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request argument 

and to specify the issues to be argued.  Calling counsel or self-represented parties requesting argument 

must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear and of the issues to be argued.  Failure to timely advise the Court and counsel or self-

represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  CourtCall will 

NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and Trials.  Dept. 36’s 

telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  Dept. 

36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling 

must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC16-00786 
CASE NAME: SULLIVAN VS. FORD 
HEARING ON MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT 
FILED BY MICHAEL SULLIVAN 
* TENTATIVE RULING: * 
 
Parties are ordered to appear. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00786 
CASE NAME: SULLIVAN VS. FORD 
HEARING ON MOTION FOR NEW TRIAL 
FILED BY MICHAEL SULLIVAN 
* TENTATIVE RULING: * 
 
Parties are ordered to appear. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00245 
CASE NAME: CHAVEZ VS. SEKK INVESTMENTS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties are ordered to appear. 
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 4.  TIME:  9:00   CASE#: MSC17-00245 
CASE NAME: CHAVEZ VS. SEKK INVESTMENTS 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY AHK, INTERNATIONAL, LTD., et al. 
* TENTATIVE RULING: * 
 

 Defendants Sherland, Inc. and AHK International LTD’s demurrer to the Sixth Cause of 

Action in the Second Amended Complaint is overruled.  Plaintiffs have alleged facts sufficient to 

state a cause of action for declaratory relief. 

 

Background 

 Plaintiffs Yesenia Chavez and her family, along with six other tenant families that either 

reside or resided in the apartment building located at 1760 Diane Court in Concord, bring this 

landlord-tenant habitability case.   

 The parties have reached an impasse in settlement negotiations. A dispute has arisen 

regarding the one-sided attorney’s fees provisions in the Mold Notification Addendum and the 

Bedbug Addendum to the leases. 

 Plaintiffs filed the First Amended Complaint on August 12, 2021, adding the Sixth Cause 

of Action for Declaratory Relief.   Plaintiffs seek a declaration of whether Civil Code § 1717 is 

triggered by the one-sided attorney’s fees provisions in the leases and reciprocity of attorney’s 

fees is required.  Defendants demurred and the demurrer was sustained with leave to amend.  

Plaintiffs filed the Second Amended Complaint on October 26, 2021, including an amended 

Sixth Cause of Action for Declaratory Relief. 

 

Demurrer by Sherland, Inc. and AHK International LTD 

Pursuant to CCP § 430.10(e) and (f), Defendants Sherland, Inc. and AHK International 

LTD demur to the Sixth Cause of Action for Declaratory Relief, on the ground it fails to state a 

cause of action upon which relief may be granted.  Furthermore, the demurrer is based on the 

Court’s ruling on the Demurrer to the FAC in this matter and the Court’s ruling on the 

Defendant’s Motion for Summary Judgment in a companion case, Zaragoza et al. v. Lopez, 

et al., issued on August 19, 2021. (Case No. MSC16-01658.)  In the Zaragoza matter, Plaintiffs 

took a writ which was denied by the First District Court of Appeal.  

 

6th Cause of Action (Declaratory Relief)  

 Plaintiffs allege Chavez entered into the Lease Agreement without representation of 

counsel on or about August 4, 2015.  The Leases contained an attorney’s fees clause at 

Paragraph 11 of the Mold Notification Addendum, which reads:   
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 RESIDENT AGREES TO: … 11. Indemnify and hold harmless Sherland, 
Inc. from any actions, claims, losses, damages and expenses, including but not 
limited to attorney’s fees that the Owner/Agents may sustain or incur as a result 
of the negligence of the Resident or any guest or other person living in, 
occupying or using the premises. 

The Lease contained in Paragraph 4 of the Bedbug Addendum the following: 

Resident agrees to indemnify and hold harmless the Owner/Agent from any 
actions, claims, losses, damages, and expenses, including, but not limited to, 
attorneys’ fees that the Owner/Agent may sustain or incur as a result of the 
negligence of the Residents or any guest or other person living in, occupying, or 
using the premises. 

 The other plaintiffs entered into leases containing the same attorney’s fee provisions.  

Plaintiffs allege an actual controversy has arisen between the Parties in relation to the 

interpretation of and performances of the Leases.  “The Parties are in dispute as to whether the 

one-sided attorney’s fees provisions in the Leases should be deemed reciprocal under Civil 

Code §1717.  “‘Section 1717 was enacted to establish mutuality of remedy where contractual 

provision makes recovery of attorney's fees available for only one party [citations] and to prevent 

oppressive use of one-sided attorney fee provisions.’ [Citation]” (Beverly Hills Properties v. 

Marcolino (1990) 221 Cal.App.3d Supp. 7, 11.) 

 Plaintiffs allege their position is: 1) that the habitability lawsuit arises from the lease 

and is “on the contract,” 2) that the one-sided attorney’s fees provisions should be deemed 

reciprocal, and 3) that because Plaintiffs were not represented by counsel in the negotiation 

and execution of the leases, the attorney’s fees provisions shall be construed as applying to the 

entire contract. Plaintiffs alleged Defendants intended the attorney’s fees provision to apply to 

the entire lease, manifested in their actions to seek attorney’s fees in enforcing the lease 

agreements.  For example, in an unlawful detainer action against the tenants of Unit 12, 

Defendants sought attorney’s fees.  (Complaint, ¶ 66 (b.)   

 Plaintiffs allege Defendants deny all three of Plaintiffs’ positions and refuse to 

acknowledge the attorney’s fees provisions are reciprocal. 

 Plaintiff states in the SAC that the case of Hjelm v. Prometheus Real Estate Group, Inc. 

(2016) 3 Cal.App.5th 1155 is on point. 

 

Defendants’ Demurrer  

 Defendants argue the Sixth Cause of Action is precluded as a matter of law because the 

lease agreement does not contain any provisions which would provide a basis for the prevailing 

party to recover their reasonable attorney's fees.   

   A prevailing party may only recover its reasonable attorneys’ fees if permitted by law, 

statute, or contract.  (CCP § 1033.5(a)(10).) 
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 Code of Civil Procedure § 1717 provides in part:  

In any action on a contract, where the contract specifically provides that attorney’s 
fees and costs, which are incurred to enforce that contract, shall be awarded either 
to one of the parties or to the prevailing party, then the party who is determined to 
be the party prevailing on the contract, whether he or she is the party specified in 
the contract or not, shall be entitled to reasonable attorney’s fees in addition to 
other costs. 

The statute makes clear the action must be “on the contract” and the contract must 

specifically provide for the award of attorney’s fees incurred “to enforce that contract.”  Here, the 

only provisions that mention attorney’s fees are the indemnity fee provisions.  These provisions 

do not permit recovery of attorney’s fees in an action to enforce the agreements. Therefore, the 

reciprocity principle of Civil Code § 1717 is not triggered.    

  Here, Defendants argue the indemnity provisions in the addenda relate solely to third-

party claims.  “The general rule is that the specification of attorney fees as an item of loss in a 

third party claim indemnity provision [] “does not constitute a provision for the award of attorney 

fees in an action on the contract which is required to trigger section 1717.’ [Citation.]”  (Rideau v. 

Stewart Title of California, Inc. (2015) 235 Cal.App.4th 1286, 1298.) “In requiring reciprocity of 

only those provisions that authorize the recovery of attorney fees “in an action on 

[the] contract,” section 1717(a) expressly excludes indemnity provisions that allow the recovery 

of attorney fees as an element of loss within the scope of the indemnity.” (Baldwin Builders v. 

Coast Plastering Corp. (2005) 125 Cal.App.4th 1339, 1344.) 

 Defendants argue this matter was directly addressed in the companion case, Gustavo 

Torres Zaragoza, et al. v. Isaias Lopez, et al., Contra Costa Case No. MSC16-01658.  In ruling 

on the legal effect of these indemnity provisions, the Court relied on Alki Partners, LP v. DB 

Fund Services, LLC (2016) 4 Cal.App.5th 574, which provides: 

Courts also examine the context in which the language appears. Generally, if the 
surrounding provisions describe third party liability, the clause will be construed 

as a standard third party indemnification provision. (Myers, supra, 13 Cal.App.4th 
at p. 970.) The court will not infer that the parties intended an indemnification 
provision to cover attorney fees between the parties if the provision “‘does not 
specifically provide for attorney's fees in an action on the contract ….’” 
 

(Alki Partners, LP v. DB Fund Services, LLC (2016) 4 Cal.App.5th 574, 600-601.) 

(emphasis added) 

 In the SAC, Plaintiffs cite to the Hjelm case, but Defendants argue the language in the 

provision in Hjelm is distinguishable from the language appearing in the addenda in the leases 

in this matter. Hjelm’s language contemplated a “breach of the default in the performance” of 

Residents’ obligations under the terms of the Rental Agreement. Whereas the language in the 

provisions in this matter is directed toward indemnifying Defendants in the event Plaintiffs or 

their guest are negligent on the property with regard to mold or bed bugs.   
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 Defendants argue that Plaintiffs cannot plead around the absolute prohibitions against 

co-opting the indemnity provisions if the provisions do not specifically provide for recovery of 

attorney’s in an action on the contract. 

 Plaintiffs oppose the demurrer, arguing that prior to this claim for declaratory relief, 

Defendants, and every other landlord and property manager that were parties to the leases and 

addenda have interpreted the attorney’s fees provisions just as Plaintiffs propose to do in the 

SAC.  The SAC adds allegations and exhibits that show Defendants repeatedly sought 

attorney’s fees against the Plaintiffs arising out of their alleged breach of the lease and the Bed 

Bug Addendum. Now that Defendants face potential liability for Plaintiffs’ attorney’s fees, 

Defendants take a different position. 

 Here, in looking at the language in the provisions in the addendum, Plaintiffs argue that 

although the clauses contain the terms “indemnify and hold harmless,” the clauses expressly 

apply to direct liability between the Parties when the lease agreement is breached. The 

indemnity clause is not limited to third-party claims.  The attorney’s fee clause apply to actions 

between the Parties.  Plaintiffs argue these attorney’s fees clauses were drafted with the 

intention to allow the landlords and property managers to recover their attorney’s fees in an 

action against the Plaintiffs for violations of the lease agreements.  Plaintiffs further assert that 

the clauses apply directly to the negligence of Plaintiffs, which can only arise out of a breach of 

the lease, and thus, they apply to a direct action between the parties on the contract. 

 Plaintiffs claim the case at bar illustrates the need for Section § 1717.  Hjelm v. 

Prometheus Real Estate Group, Inc. (2016) 3 Cal.App.5th 1155 addressed a similar clause in 

an apartment lease. It states: 

 “Resident(s) agrees that if they fail to vacate past the ending date of a 
proper notice to terminate by either party, [sic] shall become a holdover tenancy 
commencing with the first day after the expiration of the notice period, and that 
Resident(s) shall be responsible for all losses suffered by management and 
displaced tenants who anticipated taking occupancy at the end of the notice 
period, including attorney's fees and costs.” 
 

(Hjelm v. Prometheus Real Estate Group, Inc. (2016) 3 Cal.App.5th 1155, 1167.) 

 In Hjelm, the court held that this clause allowed the landlord to recover attorney’s 

fees in a suit against the tenant, triggering the application of Civil Code § 1717 to make the 

clause mutual. 

 In response to Plaintiffs’ Opposition, Defendants assert that there is no ambiguity in 

the indemnity provisions within the addenda and the Court cannot consider extrinsic evidence. 

The extrinsic evidence provided by Plaintiffs in the attachments to the SAC to support Plaintiff’s 

allegations that Defendants also sought attorney’s fees under the Mold and Bed Bug Addenda 

are therefore irrelevant.  (SAC, ¶ 66 a-j.)   Defendants also argue Plaintiffs’ extrinsic evidence 

mostly consist of actions taken by Defendant SEKK, the subsequent property owner, which 

cannot be imputed to demurring Defendants.   
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  Additionally, Defendants claim that Judge Austin considered the issue on two separate 

occasions, including ruling on the demurrer to the FAC in this matter, and repeatedly ruled that it 

is clear from the indemnity provisions that the clauses do not apply to direct liability between the 

parties.  Defendants contend the essence of Plaintiffs’ argument is that Judge Austin “got it 

wrong.”   

 Finally, Defendants contend that Plaintiffs have not alleged an action on the contract, as 

all of the claims are brought on habitability grounds, which are exclusively tort.   

 

Analysis 

 “‘A complaint for declaratory relief is legally sufficient if it sets forth facts showing the 

existence of an actual controversy relating to the legal rights and duties of the parties under a 

written instrument or with respect to property and requests that the rights and duties of the 

parties be adjudged by the court . . . .’ [Citation.] (Cardellini v. Casey (1986) 181 Cal.App.3d 

389, 395.) 

 “To qualify for declaratory relief under section 1060, plaintiffs were required to show their 

action… presented two essential elements: “(1) a proper subject of declaratory relief, and (2) an 

actual controversy involving justiciable questions relating to the rights or obligations of a party.”  

(Lee v. Silveira (2016) 6 Cal.App.5th 527, 546.)  “It serves to set controversies at rest before 

they lead to repudiation of obligations, invasion of rights or commission of wrongs. In short, the 

remedy is to be used in the interests of preventive justice, to declare rights rather than execute 

them.”  

(Jolley v. Chase Home Finance, LLC (2013) 213 Cal.App.4th 872, 909.) 

 Here, Plaintiffs allege in the SAC that a controversy has arisen over whether the 

attorney’s fee provisions in the indemnity clauses in the Mold and Bed Bug Addenda trigger the 

reciprocity provisions of Civil Code § 1717.     

 As to the demurrer to the FAC, the Court ruled in part: 

 There (sic) provisions at issue in the case at bench are not so clearly 
intended to apply to claims between the landlord and tenant.  “The court will not 
infer that the parties intended an indemnification provision to cover attorney fees 
between the parties if the provision ‘does not specifically provide for attorney's 
fees in an action on the contract … ’” (Alki Partners, LP v. DB Fund Services, 
LLC (2016) 4 Cal.App.5th 574, 600-601.)   

 As Plaintiffs have not alleged another provision that allows Defendants to 
recover attorney’s fees, it appears Plaintiffs have not alleged an attorney’s fee 
provision that triggers Civil Code § 1717’s reciprocity.  

 Plaintiff amended the Sixth Cause of Action in the SAC to allege facts showing that 

Defendants had manifested their intent to seek attorney’s fees under the same leases and 

addenda.  However, Defendants have argued these provisions do not provide for recovery of 

attorney fees in action to enforce the agreements, but apply to claims from third parties, not 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   36 
HEARING DATE:   01/20/22 

 
 

- 7 - 

direct claims of the landlord against the tenants.  Yet, Defendants have served Three Day 

Notices informing the tenants that they intend to recover attorney’s fees.   

 Given these additional facts, Plaintiffs have alleged facts that, if accepted as true, 

establishes that a controversy exists in the interpretation of the Mold and Bed Bug Addenda.  

The demurrer is therefore overruled.    

Defendants’ Request for Reasonable Expenses 

      Defendants’ request for expenses pursuant to CCP § 128.5 is denied. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-02114 
CASE NAME: 129 RHEEM LLC  VS.  BUYERS PROTECTION 
HEARING ON MOTION FOR AN ORDER DISQUALIFYING PLAINTIFF’S COUNSEL 
FILED BY PACIFIC UNION INTERNATIONAL, et al. 
* TENTATIVE RULING: * 
 

Cross-Defendants Pacific Union International, Inc. and Kelly Crawford’s motion to 

disqualify Plaintiff’s counsel is continued to February 10, 2022 at 9:00 a.m. in Department 36.  

This case has been reassigned for all purposes to the Honorable Clare Maier, 

Department 36. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-01898 
CASE NAME: FORTUNAS VS. RAPHEL 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT 
FILED BY FORTUNAS, LLC, et al. 
* TENTATIVE RULING: * 
 
Pursuant to stipulation of the parties, this matter is continued to February 17, 2022 at 9:00 a.m. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-01898 
CASE NAME: FORTUNAS VS. RAPHEL 
HEARING ON MOTION TO STRIKE 
FILED BY FORTUNAS, LLC, et al. 
* TENTATIVE RULING: * 
 
Pursuant to stipulation of the parties, this matter is continued to February 17, 2022 at 9:00 a.m. 
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 8.  TIME:  9:00   CASE#: MSC20-01624 
CASE NAME: RAFAY  VS.  FCA US, LLC. 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY FCA US, LLC 
* TENTATIVE RULING: * 
 
 Defendant FCA’s motion for judgment on the pleadings is denied.  The parties’ requests 

for judicial notice are granted. 

 A. The Economic Loss Rule. 

 Plaintiff’s Sixth Cause of Action is for intentional fraud.  The Court finds that the 

economic loss rule does not bar this cause of action.  (See Robinson Helicopter Co., Inc. v. 

Dana Corp. (2004) 34 Cal.4th 979, 988-994.) 

Defendant acknowledges that there is an exception to the economic loss rule for 

intentional misrepresentation fraud, but argues that there is no such exception for intentional 

concealment fraud.  The Court finds that this argument lacks merit.  While the California 

Supreme Court’s holding in Robinson dealt with intentional misrepresentations, the rationale for 

that holding applies with equal force to intentional concealment.  (See Nucal Foods v. Quality 

Egg LLC (E.D.Cal. 2013) 918 F.Supp.2d 1023, 1031-33 [for purposes of the economic loss rule 

”no meaningful distinction exists between intentional concealment and intentional 

misrepresentation”].)  The burden of proving an actual intent to defraud, as opposed to mere 

negligence, would appear sufficiently onerous to satisfy the stated concerns of the economic 

loss rule.  (See Erlich v. Menezes (1999) 21 Cal.4th 543, 553-554 [“[f]ocusing on intentional 

conduct gives substance to the proposition that a breach of contract is tortious only when some 

independent duty arising from tort law is violated”].) 

B. Pleading With Particularity. 

 The Court finds that plaintiff has pleaded intentional concealment fraud with adequate 
particularity.  (Complaint, ¶¶ 14-26 and 51-55.)  Defendant’s argument that plaintiff was 
somehow on notice of the alleged product defects, based on certain public disclosures, is a 
fact-intensive argument beyond the scope of a challenge to plaintiff’s complaint. 

 

  

 9.  TIME:  9:00   CASE#: MSC20-02093 
CASE NAME: AMERICAN EXPRESS VS MUIR 
HEARING ON MOTION TO/FOR ORDER VACATING DISMISSAL & ENTER 
JUDGMENT FILED BY AMERICAN EXPRESS NATIONAL BANK, SUCCESSOR B 
* TENTATIVE RULING: * 
 
  Plaintiff seeks to enforce a stipulated settlement.  On November 10, 2020, the parties 
reached a settlement and the court retained jurisdiction under the terms of the settlement.   
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.  Pursuant to 
the settlement, Defendant agreed to pay Plaintiff a settlement amount of $28,779.03 by making 
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monthly payments.  The Defendant has made one payment of $750.00 and failed to make any 
other payments.  The Court has reviewed the Settlement agreement and exhibits and awards 
judgment as follows:  $27,509.03 principal, plus any additional court costs incurred by the 
plaintiff in enforcing the settlement agreement. 
 
 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  Plaintiff is to provide a proposed order and SAS 
to the court. 

 

  

10.  TIME:  9:00   CASE#: MSC20-02218 
CASE NAME: HABITAT RESTORATION  VS.  9 MILE 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO STIPULATION 
FILED BY HABITAT RESTORATION SCIENCES INC. 
* TENTATIVE RULING: * 
 
  Plaintiff seeks to enforce a stipulated settlement.  On February 19, 2021, the parties 
reached a settlement and the court retained jurisdiction after Plaintiff filed a Notice of 
Conditional Settlement with the Court on February 22, 2021.   
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.  Pursuant to 
the settlement, Defendant agreed to pay Plaintiff a settlement amount of $124,322.69 on 
November 1, 2021.  On November 1, 2021, Defendant did not make any payment.  The terms of 
the Settlement Agreement provided that the Plaintiff could move ex parte for the principal and, 
as well, interest, court costs and filing fees.  However, Plaintiff has filed this motion and provided 
proper notice to the Defendant.  The Court has reviewed the Settlement agreement and exhibits 
and awards judgment as follows:  $124,322.69 principal, $29,768.44 interest, $517.25 Court 
Costs and attorney’s fees of $1,200. 
  
 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$155,808.38. 

 

  

11.  TIME:  9:00   CASE#: MSC21-00118 
CASE NAME: TINGLEY VS. TANKERSLEY 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY JAY TANKERSLEY 
* TENTATIVE RULING: * 
 

Before the Court is Defendant Jay Tankersley (“Defendant” or “Tankersley”)’s motion for 

judgment on the pleadings (“MJOP”). The Demurrer relates to Plaintiff Melissa Tingley (“Plaintiff” 

or “Tingley”)’s First Amended Complaint (“FAC”) for (1) negligence, (2) negligent infliction of 

emotional distress, (3) assault (civil), (4) battery (civil), (5) intentional infliction of emotional 
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distress, and (6) claim for punitive damages. Only the first cause of action for negligence is pled 

against Defendant. 

Defendant moves for judgment on the pleadings pursuant to Code of Civil Procedure (“CCP”) 

§ 438 on the grounds that the Defendant did not owe Plaintiff a duty. 

As a threshold issue, the Court declines to consider the Declaration of David Yen in support of 

Plaintiff’s Opposition to Defendant’s MJOP. The declaration is “a nullity, of no purpose or effect 

whatever” in the consideration of the MJOP. (See Allred v. Bekins Wide World Van Services 

(1975) 45 Cal.App.3d 984, 993 [declining to consider declaration filed in opposition to 

demurrer].) 

For the following reasons, the MJOP is granted, with leave to amend. 

 

Judicial Notice 

Defendant’s unopposed request for judicial notice is granted. (Evid. Code §§ 452, 453.) 

Legal Standard 

The standard for granting a motion for judgment on the pleadings is essentially the same as that 
applicable to a general demurrer. (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 
1064.) As a consequence, it may be granted if, from the pleadings, together with matters that 
may be judicially noticed, it appears that a party is entitled to judgment as a matter of law. (Code 
Civ. Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & 
Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.) As such, a motion for judgment 
on the pleadings involves the same type of procedures that apply to a general demurrer. 
(Richardson-Tunnell v. School Ins. Program for Employees (2007) 157 Cal.App.4th 1056, 1061; 
Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.) In considering a motion for 
judgment on the pleadings, courts consider whether the factual allegations, assumed true, are 
sufficient to constitute a cause of action. (Fire Ins. Exchange v. Sup. Ct. (2004) 116 Cal.App.4th 
446, 452-453.) Also, like a demurrer, a motion for judgment on the pleadings does not lie as to 
only part of a cause of action. (Fire Ins. Exch. v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil 
& Brown, Cal. Practice Guide: Civ. Pro. Before Trial (The Rutter Group 2008) p. 7:295.) 

 

Analysis 

The FAC alleges a single cause of action against Tankersley for negligence. Plaintiff alleges 
that Plaintiff and Doe Defendants were guests in Tankersley’s home when Doe Defendants 
assaulted Plaintiff. 

“The threshold element of a cause of action for negligence is the existence of a duty to use due 

care toward an interest of another that enjoys legal protection against unintentional invasion.” 

(Paz v. State of California (2000) 22 Cal.4th 550, 559 (Paz).) Here, the alleged duty is between 

Tankersley, a homeowner, and Tingley, his guest. Whether Tankersley has a duty to Tingley 

“is a question of law to be resolved by the court.” (Artiglio v. Corning Inc. (1998) 18 Cal.4th 604, 

614 [quoting Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 397].) 
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As a general matter, there is no duty to act to protect others from the conduct of third parties. 

(Tarasoff v. Regents of University of California (1976) 17 Cal.3d 425, 435; see also Paz, supra, 

22 Cal.4th at p.558; Williams v. State of California (1983) 34 Cal.3d 18, 23.) Courts have 

recognized exceptions to this rule, such as the “special relationship” doctrine. A special 

relationship may arise out of a statutory or contractual duty or out of “a voluntary assumption of 

a duty upon which a person reasonably relies.” (Seo v. All-Makes Overhead Doors (2002) 97 

Cal.App.4th 1193, 1203.)  

To assess the existence and scope of Tankersley’s duty, the Court must balance several factors 
specified by the Supreme Court in Rowland v. Christian (1968) 69 Cal.2d 108 (Rowland): 
“the foreseeability of harm to the plaintiff, the degree of certainty that the plaintiff suffered injury, 
the closeness of the connection between the defendant’s conduct and the injury suffered, the 
moral blame attached to the defendant’s conduct, the policy of preventing future harm, the 
extent of the burden to the defendant and consequences to the community of imposing a duty to 
exercise care with resulting liability for breach, and the availability, cost, and prevalence of 
insurance for the risk involved.” (Id. at p. 113, partially superseded by statute on a different issue 
in Greenberg v. Superior Court (2009) 172 Cal.App.4th 1339, 1352, fn. 8.) Foreseeability of 
harm to the plaintiff and the extent of the burden on the defendant are the most important 
considerations in performing a duty analysis. (Castaneda v. Olsher (2007) 41 Cal.4th 1205, 
1213 (Castaneda).) 

Here, the brevity of the FAC does not support a finding of foreseeability. Plaintiff alleges that 
Defendant owned the property (FAC at ¶ 5), that the Doe Defendants were his guests (id. at 
¶ 6), and that while Plaintiff was a guest at Defendant’s home, an altercation between several 
guests took place and Plaintiff was assaulted (id. at ¶ 7.) These facts do not support a finding of 
foreseeable risk to Plaintiff (or a corresponding duty on the part of Defendant). 

Plaintiff’s opposition relies primarily on allegations that do not appear in the FAC. Consequently, 
the Court does not consider them. The FAC fails to allege facts sufficient to state a cause of 
action for negligence. The MJOP is granted, with leave to amend. 

 

  

12.  TIME:  9:00   CASE#: MSC21-01073 
CASE NAME: CURNISHA STEPHENS VS. TLC HOMES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties are ordered to appear. 
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13.  TIME:  9:00   CASE#: MSC21-01073 
CASE NAME: CURNISHA STEPHENS VS. TLC HOMES 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY TLC HOMES LLC, et al. 
* TENTATIVE RULING: * 
 
The Court has reviewed the declaration of Ashlee Cherry, which Defendants filed in support of 
the demurrer. Section 430.41 of the Code of Civil Procedure (“CCP”) required Defendants to 
“meet and confer in person or by telephone” with Stephens. (CCP § 430.41(a)(1).) The Cherry 
Declaration indicates that the parties exchanged e-mails and consulted with their clients 
concerning information exchanged in those e-mails. It does not indicate that any in person or 
telephonic meet and confer occurred, and fails to describe a meet and confer that otherwise 
complies with the requirements of section 430.41. Neither the Court nor the parties is free to 
ignore the requirements of the Code of Civil Procedure. This matter is continued to March 4, 
2022. On or before February 24, 2022, Defendants shall serve and file a declaration that 
complies with section 430.41. That declaration also shall make clear to the Court if any 
agreement was reached concerning matters raised in the demurrer and specifically advise the 
Court what portions of the demurrer remain to be considered and ruled upon. 

 

  

14.  TIME:  9:00   CASE#: MSC21-01288 
CASE NAME: COREY VS. SNIDER 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CHRISTOPHER VINE, KATIE SNIDER 
* TENTATIVE RULING: * 
 
 Before the Court is Defendants Christopher Vine and Katie Snider ( “Defendants”)’s 
Motion for Summary Judgment on Plaintiff’s Complaint. The MSJ relates to Plaintiff Shelia 
Corey’s Complaint for breach of oral contract. Specifically, Plaintiff alleges Defendants were 
given a variety of loans which have never been repaid.  
 
 The Court recognizes that the parties in this case are both self-represented. Self-
represented parties are not exempt from following procedural rules. Nuno v. California State 
University, Bakersfield (2020) 47 Cal. App. 5th 799, 802. That being said, the Court must also 
ensure that the unrepresented parties receive directions and notices in a clear and 
understandable manner. Id. This supports the underlying goal of ensuring that unrepresented 
litigants have equal access to the court system. Id.  
 
 Rule 3.1350(c)(2) provides that the moving party must file a “separate statement of 
undisputed material facts in support of” the moving party’s motion. Section (d) specifies what 
must be contained within the Separate Statement of Undisputed Material Fact: 

 (A) Each cause of action, claim for damages, issue of duty, or affirmative defense 

that is the subject of the motion; and 
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(B) Each supporting material fact claimed to be without dispute with respect to the 

cause of action, claim for damages, issue of duty, or affirmative defense that is 

the subject of the motion. 

  
 The Rule further provides that the separate statement must be in a two-column format 
as specified in section (h). The opposing party must then file a separate statement in opposition. 
This separate statement must contain the information, and be in the format specified, that is 
found in section (f). Evidence that exceeds 25 pages must be separately bound and have a 
table of contents. Section (g).  
 
 Both parties failed to follow the mandatory procedural rules set forth in California Rule of 
Court 3.1350. There is an abundance of evidence attached to Plaintiff’s initial complaint and it is 
unclear to the court what evidence is supporting the alleged undisputed material facts. It is also 
unclear which facts remain in dispute and which ones the parties are in agreement on. It is also 
not entirely clear whether the alleged oral contract between the parties is meant to govern all 
expenses ever paid by Plaintiff, or whether there were allegedly different oral contracts 
governing different loans.  
 
 The parties are therefore ordered to comply with the procedural rules set forth in 
Rule3.1350 (available at www.courts.ca.gov) with submission dates as follows: 
 

Defendants must file their opening separate statement of undisputed facts on or 
before January 27, 2022. 
 
Plaintiff must submit plaintiff’s responsive separate statement on or before 
February 3, 2022. 

 
The hearing in this matter is continued to February 17, 2022, at 9:00 a.m., in Department 36. 

 

  

15.  TIME:  9:00   CASE#: MSC21-01288 
CASE NAME: COREY VS. SNIDER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties are ordered to appear. 

 

  

  

http://www.courts.ca.gov/
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16.  TIME:  9:00   CASE#: MSC21-01634 
CASE NAME: RDS CAPITAL VS. WINGTIP COMMUNICATIONS 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY WINGTIP COMMUNICATIONS, INC., et al. 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to January 27, 2022 at 9:00 a.m. 

 

  

17.  TIME:  9:00   CASE#: MSC21-01634 
CASE NAME: RDS CAPITAL VS. WINGTIP COMMUNICAATIONS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties are ordered to appear. 

 

  

18.  TIME:  9:00   CASE#: MSC21-01808 
CASE NAME: HOWE VS. AAA 
HEARING ON PETITION TO COMPEL ARBITRATION AND STAY ACTION 
FILED BY AMERICAN AUTOMOBILE ASSOCIATION 
* TENTATIVE RULING: * 
 
 Defendant   American Automobile Association of Northern California, Nevada and Utah’s 

Petition to Compel Arbitration is denied.   

Background 

 Plaintiff Mary Howe is a former employee of Defendant, American Automobile 

Association of Northern California, Nevada and Utah (“AAA”).  Plaintiff began working for AAA in 

September 2012.  Plaintiff contracted Covid and suffers from residual symptoms (“long haul 

Covid”). Plaintiff provided medical documentation and requested disability accommodations, 

which Defendant allegedly refused.  On or about July 26, 2021, Defendant terminated Plaintiff. 

Plaintiff filed this action for disability discrimination, Labor Code violations, and a violation of 

Business & Professions Code § 17200. 

Motion 

 Pursuant to the Federal Arbitration Act, 9 U.S.C. § 1, et seq. and Code of Civil 

Procedure § 1281 et seq., Defendant brings this petition to compel arbitration and stay litigation 

pending arbitration on the ground there is a valid and enforceable written arbitration agreement 

between the parties.  Defendant argues that Plaintiff agreed to arbitrate her eight causes of 

action.  Defendant asserts that while it cannot currently locate a copy of the Plaintiff’s signed 

Arbitration Agreement, there is abundant circumstantial evidence demonstrating that Plaintiff 

signed the standard arbitration agreement as a condition of her employment.   
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 Plaintiff was extended an offer of employment on September 12, 2012.  Plaintiff signed 

her offer letter on her first day of work on October 1, 2012.  This letter offer stated that “as a 

condition of your employment, you must accept the terms of the AAA NCNU Arbitration 

Agreement. You will be required to sign this agreement on your first day of employment.”  AAA 

believes that Plaintiff signed an arbitration agreement on her first day, which is consistent with 

their policy.  If she had refused to sign an arbitration agreement, she would not have been hired. 

 Moreover, on August 27, 2015, January 23, 2017, January 9, 2018, and January 22, 

2021, Plaintiff expressly agreed that she received, read, and understood the terms of AAA  

NCNU Team Member Handbook.  The Handbooks incorporate the Arbitration Agreement.  

The Handbooks contain the statement, “It is a condition of AAA employment that all Team 

Members must accept the terms and conditions of the Arbitration Agreement.”  AAA NCNU had 

a mandatory and universal policy that required all employees to sign arbitration agreements. 

 On January 21, 2021, AAA extended a revised offer of employment to Plaintiff.  Plaintiff 

signed this revised offer letter on January 22, 2021.  The offer stated that “as a condition of your 

employment, you must accept the terms of the Company’s Arbitration Agreement and 

Confidentiality Agreement. You will be required to sign these agreements.” 

 Defendant believes that Plaintiff’s signed Arbitration Agreement is missing due to a 

clerical error.  Plaintiff’s personal file contains a signed arbitration agreement by an employee 

with the same first name and similar last name.  Defendant maintains it was likely that a vendor 

hired to upload documents into various digital systems mistakenly substituted this agreement for 

the Plaintiff’s signed arbitration agreement. 

 Defendant argues that it is not necessary to introduce the signed agreement, where 

the other party’s acceptance was implied-in-fact or where circumstantial evidence demonstrates 

the party signed a now-missing agreement.   

 Defendant argues that even absent a signed agreement, the Court should still compel 

Plaintiff to arbitrate because under California Law and the FAA, Plaintiff agreed to arbitrate all 

disputes arising from her employment.  The FAA does not require an arbitration agreement to 

be signed by both parties to be effective. “While the FAA authorizes the court to enforce only 

written agreements to arbitrate (9 U.S. C. § 3), it does not require the written agreements to be 

signed.” (Ambler v. BT Ams., Inc. (N.D.Cal. 2013) 964 F.Supp.2d 1169, 1174.)  

 Similarly, under California law, “Generally, an arbitration agreement must 

be memorialized in writing…   A signed agreement is not necessary, however, and a party's 

acceptance may be implied in fact ….” (Pinnacle Museum Tower Assn. v. Pinnacle Market 

Development (US), LLC (2012) 55 Cal.4th 223, 236.)  “[T]he writing memorializing an arbitration 

agreement need not be signed by both parties in order to be upheld as a binding arbitration 

agreement….    ‘it is not the presence or absence of a signature [on an agreement] which is 

dispositive; it is the presence or absence of evidence of an agreement to arbitrate which 

matters.’[Citation.]” (Serafin v. Balco Properties Ltd., LLC (2015) 235 Cal.App.4th 165, 176.) 

(emphasis in original) 
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 Moreover, “California law in this area is settled: When an employee continues his or her 

employment after notification that an agreement to arbitration is a condition of continued 

employment, that employee has impliedly consented to the arbitration agreement.”  (Diaz v. 

Sohnen Enterprises (2019) 34 Cal.App.5th 126, 130.)  Even if Plaintiff did not sign the 

Arbitration Agreement, she chose to continue her employment after knowing that she would be 

required to arbitrate all disputes arising from her employment. 

   Defendant maintains Plaintiff’s causes of action are within the scope of the Arbitration 

Agreement and the agreement is enforceable.     

 Plaintiff opposes the petition to compel arbitration, arguing an agreement to arbitrate 

does not exist. Plaintiff argues the only evidence that exists is a signed arbitration agreement 

in Plaintiff’s file by an employee with a similar name. Also, Defendant submitted evidence 

that Plaintiff should have received the handbooks and been on notice about the requirement 

to arbitrate, but there is still no evidence Plaintiff ever agreed to and actually signed an 

arbitration agreement.   

 Plaintiff acknowledges that lower level hourly employees were asked to sign new 

arbitration agreements periodically, but she does not recall that either she or any other   

management employees were asked to sign the same arbitration agreement.  Plaintiff believes 

that HR would have given her the arbitration agreement with other papers in her welcome 

packet.  There is no record of HR giving Plaintiff an arbitration agreement to sign. Plaintiff 

does not recall ever signing an arbitration agreement.  Plaintiff argues there never was a 

meeting of the minds as she was employed by AAA  for 8 years and it was never brought up.  

Here, Defendant simply proposed the agreement and Plaintiff never agreed nor signed an 

arbitration agreement.  Plaintiff argues that her continued employment did not amount to 

agreement to arbitration.  

 Defendant seems to argue that since Plaintiff accepted or had access to Defendant’s 

policy of requiring the employees arbitrate their disputes, Plaintiff somehow agreed to 

arbitration. Plaintiff contends that this is not the case. Moreover, the exhibits Defendant 

attached, speak to Plaintiff’s subordinates’ obligation to sign an arbitration agreement, not 

managers such as she.  Nothing Defendants submitted demonstrated a managerial obligation 

to sign. 

 Plaintiff maintains her case is distinguishable from Craig v. Brown & Root (2000) 84 

Cal.App.4th 416.  In Craig, the plaintiff was sent a copy of the Dispute Resolution Program that 

would govern future disputes in the mail.  The plaintiff claimed not to have received it, but 

continued to work.  The court found she continued to work after receiving the documents; 

therefore she consented to arbitrate her claims.  

 Here, Plaintiff’s 2012 acceptance letter stated that she would have to sign an arbitration 

agreement, but Defendant failed to provide Plaintiff a copy of the arbitration agreement for her 

review, consideration and signature.  In 2021, after switching branch locations, Defendant gave 

Plaintiff a new offer letter, but made no effort to get her to sign an arbitration agreement. It is 

clear from the offer letters that Plaintiff was to sign a separate agreement for it to be binding. 
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 Plaintiff further argue that even if the Court finds an agreement to arbitrate exists, 

it should not be enforced because it is procedurally unconscionable. Plaintiff was not given the 

agreement to review.  Moreover, Defendant has demonstrated that Plaintiff would not have been 

given a meaningful choice in the negotiation of the terms of the agreement. 

 In the Reply, Defendant argues the circumstantial evidence here establishes that Plaintiff 

signed and thus consented to the Arbitration Agreement, just like every other team member 

because it was a requirement of her job and a mandatory condition to starting and continuing 

employment.  Plaintiff never affirmatively stated that managers were not required to sign 

arbitration agreements.  

 “California law in this area is settled: When an employee continues his or her 

employment after notification that an agreement to arbitration is a condition of continued 

employment, that employee has impliedly consented to the arbitration agreement.” 

(Diaz v. Sohnen Enterprises (2019) 34 Cal.App.5th 126, 130.) 

 

Analysis  

 Although arbitration has become “an accepted and favored method of resolving disputes 

[citations], praised by the courts as an expeditious and economical method of relieving 

overburdened civil calendars,” it must not override the rules governing the interpretation of 

contract.  (Victoria v. Superior Court (1985) 40 Cal.3d 734, 738.)  A party cannot enforce a 

contract unless the parties have agreed to its terms.  “‘[T]he policy favoring arbitration cannot 

displace the necessity for a voluntary agreement to arbitrate.’ [Citation.]” (Ibid, at p. 739.)   

  “[I]t is a cardinal principle that arbitration under the FAA ‘is a matter of consent, not 

coercion.’ [Citation.] Thus, ‘a party cannot be required to submit to arbitration any dispute which 

he has not agreed to so submit.’ [Citations.] In determining the rights of parties to enforce an 

arbitration agreement within the FAA's scope, courts apply state contract law while giving due 

regard to the federal policy favoring arbitration.” (Pinnacle Museum Tower Assn. v. Pinnacle 

Market Development (US), LLC (2012) 55 Cal.4th 223, 236.) 

 “In California, ‘[g]eneral principles of contract law determine whether the parties have 

entered a binding agreement to arbitrate.’ [Citations.]   Generally, an arbitration agreement must 

be memorialized in writing. [Citation.]  A party's acceptance of an agreement to arbitrate may be 

express, as where a party signs the agreement. A signed agreement is not necessary, however, 

and a party's acceptance may be implied in fact.…” (Pinnacle Museum Tower Assn. v. Pinnacle 

Market Development (US), LLC (2012) 55 Cal.4th 223, 236.) 

 “‘[T]he right to arbitration depends upon contract; a petition to compel arbitration is 

simply a suit in equity seeking specific performance of that contract. [Citations.]’ 

[Citation]   There is no public policy in favor of forcing arbitration of issues the parties have not 

agreed to arbitrate.”  (Gorlach v. Sports Club Co. (2012) 209 Cal.App.4th 1497, 1505.) 
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  “The petitioner bears the burden of proving the existence of a valid arbitration 

agreement by the preponderance of the evidence, and a party opposing the petition bears the 

burden of proving by a preponderance of the evidence any fact necessary to its 

defense. [Citation.] In these summary proceedings, the trial court sits as a trier of fact, weighing 

all the affidavits, declarations, and other documentary evidence, as well as oral testimony 

received at the court's discretion, to reach a final determination.”  (Engalla v. Permanente 

Medical Group, Inc. (1997) 15 Cal.4th 951, 972.) 

  Here, Defendant was not able to produce the arbitration agreement executed by Plaintiff, 

but argues circumstantial evidence establishes Plaintiff must have signed the arbitration 

agreement, because her employment continued with AAA.  Defendant relies on its policy that all 

team members must sign an agreement to arbitrate as a condition of employment.  Defendant 

further relies on the fact that Plaintiff was provided with handbooks that stated as a condition of 

employment team member must agree to arbitration of their disputes.   

 However, Plaintiff filed a declaration declaring she was never presented with an 

arbitration agreement to consider or review. Defendant’s evidence does not indicate a copy of 

the arbitration agreement was provided in the handbooks or that she executed an arbitration 

agreement with the handbooks. 

 Defendant argued that Plaintiff’s continued employment with AAA was implied consent to 

the arbitration agreement, comparable to the court’s finding in Craig v. Brown & Root.  Plaintiffs 

cite to Gorlach v. Sports Club Co. (2012) 209 Cal.App.4th 1497, in which the court did not find 

an implied-in-fact arbitration agreement. In that case, there was no arbitration agreement 

between the employer and its employees prior to 2010.  In 2010, the employer revised the 

employee handbook to include an arbitration agreement. It stated that as condition to 

employment all team members must sign the arbitration agreement found in the appendix.  

The employee did not sign the arbitration agreement. 

 The court held that the continued employment did not constituted implied consent. 

The court stated: 

We do not agree that Brown & Root governs the present case. In Brown & Root, 
the employee memorandum did not ask employees to sign an arbitration 
agreement; it simply informed them that any employment-related dispute would 
henceforth be subject to arbitration. The employee handbook in the present case 
is different: Rather than unilaterally imposing an arbitration requirement, the 
handbook told employees that, “As a condition to employment, all Team 
Members must sign the Mutual Agreement to Arbitrate Claims … .” (Italics 
added.) In other words, the handbook told employees that they must sign the 
arbitration agreement, implying that it was not effective until (and unless) they did 
so. Because Gorlach never signed the arbitration agreement, we cannot imply 
the existence of such an agreement between the parties. 

(Gorlach v. Sports Club Co. (2012) 209 Cal.App.4th 1497, 1509.) 

 Similarly here, Defendant’s did not unilaterally impose the arbitration requirement in the 

handbooks or offer letters.  Defendant submitted as evidence the following excerpt of the 
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handbook.  “If you and AAA are not able to resolve any disputes that arise in connection with 

your employment, then you and AAA will arbitrate such disputes in accordance with the terms 

and conditions of the Arbitration Agreement provided to you at the beginning of, or during, your 

AAA employment.” (Lambert Decl., Exhibit 8.)  This seems to indicate the agreement to arbitrate 

was a separate agreement comparable to the agreement referenced in Gorlach. 

 Defendant has not produced evidence that Plaintiff consented to an arbitration 

agreement.  AAA has not met its burden of establishing the existence of an arbitration 

agreement.  The petition to compel arbitration is denied. 

 

  

19.  TIME:  9:00   CASE#: MSC21-02063 
CASE NAME: BANKS  VS.  AMAZON.COM 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY ALPHA ZETA LOGISTIX LLC, et al. 
* TENTATIVE RULING: * 
 

 Defendants’ motion to strike is granted.  Plaintiff is granted leave to amend within 

30 days after she has taken the deposition of defendant Ussery.  Otherwise, she must file a 

motion for leave to amend pursuant to CCP § 473. 

Background 
 

This case arises out of a motor vehicle accident that occurred on May 12, 2020 in 
Richmond, California.  Plaintiff was traveling eastbound on Parr Boulevard, and defendant 
Ussery southbound on Richmond Parkway.  Plaintiff was in the process of turning left to go 
northbound on Richmond Parkway on a green light, when Ussery broadsided her at 
approximately 50 mph.  She alleges that the light in Ussery’s direction turned red long before 
he entered the intersection, and that he hit her at full speed while illegally passing a long line 
of stopped cars; therefore, this cannot be merely a case of mistaken judgment.  (Complaint, 
¶ 25-32.)   

 
Based on these allegations, plaintiff pleads she is entitled to recover punitive damages 

from both Ussery and his employer, Alpha Zeta. 
 
Discussion 
 
Punitive damages cannot usually be recovered in automobile accident cases.    

Generally, punitive damages are not available for negligent, or even reckless, conduct.   
Before 1987, punitive damages could be recovered in cases of nondeliberate injury (which most 
automobile accidents are) only if the conduct was done in “conscious disregard of the rights or 
safety of others.”  (Taylor v. Superior Court (1979) 24 Cal.3d 890, 895.) A person acts in 
conscious disregard of the rights or safety of others when he is “aware of the probable 
dangerous consequences of his conduct, and . . . willfully and deliberately fail[s] to avoid those 
consequences.”  (Id. at 895-896.)  Taylor permitted the plaintiff to request punitive damages 
when he was injured in an automobile accident caused by an intoxicated driver.  Before Taylor, 
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the act of driving while intoxicated had never been considered “malice” under Civil Code section 
3294.  (See id. at 896.)  
 

Three years after Taylor, in Peterson v. Superior Court (1982) 31 Cal.3d 147, 158, the 
California Supreme Court considered another intoxicated driver case and stated a somewhat 
looser rule for recovery of punitive damages.  It said, “Nonintentional conduct comes within the 
definition of malicious acts punishable by the assessment of punitive damages when a party 
intentionally performs an act from which he knows, or should know, it is highly probable that 
harm will result.”  (Ibid.)  Peterson said this immediately after it cited Taylor.  Why the California 
Supreme Court would cite one of its prior cases and then immediately weaken the rule it 
announced there without explanation is unknown.  But that is irrelevant here for two reasons.  
The first is that the formulation in Peterson is dicta.  The true holding there did not concern what 
is necessary to recover punitive damages, but whether the rule announced in Taylor applied 
retroactively to cases filed before Taylor was decided.  

 
The second reason that any difference in the standards stated in Taylor and Peterson 

for the recovery of punitive damages in cases of nondeliberate injury is irrelevant is that the 
Legislature amended Civil Code section 3294 in 1987, making it harder, not easier, to recover 
such damages.  The legislative amendment imposed a new requirement not in existence 
when Taylor was decided that the defendant’s conduct be “despicable,” meaning base, vile, 
or contemptible.  (College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.)  Doing 
a bad act without knowing how bad it is cannot generally be considered base, vile or 
contemptible.  For this reason and because something akin to “evil motive” underlies all 
formulations of what is required to recover punitive damages (Davis v. Hearst (1911) 160 Cal. 
143, 162-164; G. D. Searle & Co. v. Superior Court (1975) 49 Cal.App.3d 22, 29-31), the court 
concludes that a “should have known” standard is insufficient as to any element required to 
recover punitive damages, 
 

Plaintiff asks the court to infer that Ussery’s conduct was base or vile because she 
pleaded he did not simply run a red light by making a bad judgment that he could cross the 
intersection before a yellow light turned red.  Rather, the light must have been red for 5-7 
seconds, and have been a football field away from him, when Ussery decided to continue 
straight rather than braking to a stop. 

 
Plaintiff is not entitled to such an inference when requesting punitive damages.  

The facts supporting a request for punitive damages must be alleged specifically (see Searle, 
supra, 49 Cal.App.3d at 29), and they must support an award of punitive damages under the 
standard announced in Taylor and made even more stringent by the 1987 Amendment to 
Civil Code section 3294.  There are many reasons why the accident here may have happened 
as it did that would not support an award for punitive damages, including poor judgment, poor 
eyesight or reactions, or poor attention by Ussery.  The complaint only describes Ussery’s 
conduct.  It fails to allege facts to show he was aware of the probable dangerous consequences 
of his conduct, willfully and deliberately failed to avoid those consequences, and acted 
despicably.  However, plaintiff is granted leave to amend on the terms stated at the outset of 
this ruling. 
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20.  TIME:  9:00   CASE#: MSC21-02123 
CASE NAME: OFFER VS. RICHMOND COUNTRY CLUB 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RICHMOND COUNTRY CLUB 
* TENTATIVE RULING: * 
 

 Defendant’s demurrer is overruled.  Defendant shall file and serve its Answer on or 

before February 3, 2020.  

Background 
 
Plaintiff became a member of defendant, Richmond Country Club (“Club”) in 1992, by 

paying a membership fee of $20,000.  In exchange for the payment, he was made a Regular 
Equity Member, enjoying the right to golf whenever the Club was open and incurring the 
obligation to pay dues and both operational and capital assessments.  (Complaint, ¶ 8, 10, 15.)  

 
In January 2016, he gave his membership back to the Club without compensation in 

exchange for becoming a Senior Non-Equity Member, with limited golfing privileges, in 
exchange for the promise that his dues would be one-half that of Regular Equity Members and 
that he would be liable for only one-half of operational assessments, with no liability for capital 
assessments.  (¶ 13, 14, 15.) 

 
However, in June 2021, the Club’s Board of Directors announced new dues to be 

effective August 1, 2021.  The rate for Regular Equity Members was $575.  The rate for 
Senior Non-Equity Members was $400, rather than 50%, of $575 ($227.50), as promised.  
Plaintiff now sues, seeking a declaration from the court concerning the proper interpretation of 
the parties’ agreements.   

 
The Club demurs to the complaint, arguing that Plaintiff has failed to state a cause of 

action because the Club’s Bylaws contradict Plaintiff’s allegations, and where a complaint’s 
allegations regarding the terms of a contract are contradicted by the contract itself, a court ruling 
on a demurrer considers only the terms of the actual contract. (See Dodd v. Citizens Bank of 
Costa Mesa (1990) 222 Cal.App.3d 1624, 1626-1627; SC Manufactured Homes, Inc. v. Liebert 
(2008) 162 Cal.App.4th 68, 83.)   
 
 

Discussion 
 

 The Club’s argument requires the court to take judicial notice of the Club’s Bylaws as 
amended and restated effective January 1, 2009.  The Club makes this request under Evidence 
Code section 452 (h).  The Club argues that the Bylaws permit the Club, through its Board of 
Directors or a vote of the Regular Equity Members, to amend the Bylaws and the rights, 
privileges, and terms of the various memberships.  Further, a unilateral right to amend an 
agreement does not render the agreement unenforceable as illusory so long as the agreement 
contains a provision permitting a unilateral change in terms.  If it does, such an amendment is 
binding on members who only agreed to a previous version of the Bylaws if the subject matter of 
the changed term was addressed in the previous Bylaws and the change does not violate the 
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implied obligation of good faith and fair dealing.  (Badie v. Bank of America (1998) 67 
Cal.App.4th 779, 791, 796; Cobb v. Ironwood Country Club (2015) 233 Cal.App.4th 960, 966.)   
 

The court denies the Club’s request to take judicial notice of the Bylaws.  Evidence Code 
section 452 (h) permits the court to take judicial notice of “Facts and propositions that are not 
reasonably subject to dispute and are capable of immediate and accurate determination by 
resort to sources of reasonably indisputable accuracy.”  Under section 452 (h), courts may take 
judicial notice of facts that are widely accepted as established by experts and specialists in the 
natural, physical, and social sciences which can be verified by reference to treatises, 
encyclopedias, almanacs and the like or by persons learned in the subject matter.  (Gould v. 
Maryland Sound Industries, Inc. (1995) 31 Cal.App.4th 1137, 1145.)  However, courts may not 
generally take judicial notice under that section of such things as the existence and terms of a 
private agreement (Ibid. (contract); The Travelers Indemnity Co. of Connecticut v. Navigators 
Specialty Ins. Co. (2021) 70 Cal.App.5th 341, 354 (insurance policy).)  The Club’s Bylaws are a 
contact between itself and its members.  (Cobb v. Ironwood Country Club (2015) 233 
Cal.App.4th 960, 965.)  Therefore, the court may not take judicial notice of the Club’s Bylaws for 
purposes of a demurrer over Plaintiff’s objection.  (Gould, supra; The Traveler’s, supra.)   
 

The Club argues that the court may consider the Bylaws anyway because the Complaint 
incorporates them by reference.  The court disagrees.  The Complaint mentions the Club’s 
Bylaws, but it does not incorporate them by reference, and does not allege any specific 
amendment date for the version of the Bylaws that governs this case.  (See Complaint, ¶ 5, 6, 7, 
9; cf. 11, 12.)  The Complaint also does not attach the Bylaws. 

 
The Complaint does attach Plaintiff’s Application to become a Senior Non-Equity 

Member.  That document states that a member desiring to acquire that status should “take a 
moment to look over the policies and provisions related to the transfer of a Regular Equity 
Member to a Senior Non-Equity Member.”  It then continues by stating, “Once you familiarize 
yourself with the policies, pay any applicable fees and sign this document, we can forward this 
request to the Board of Directors for final approval.”  It then states a policy, not a Bylaw, 
amended most recently on January 26, 2013.  In pertinent part, that policy lists the Policies and 
Privileges for Senior Non-Equity Memberships including:  “3. Dues will be ½ the regular equity 
rate (including monthly capital)” and “4.  Members will be liable for ½ of operational 
assessments but will not be liable for capital assessments.”  The signed application does not 
state that those terms may be changed by the Club unilaterally.  Further, while the Club argues 
the application incorporates them (Reply Brief at 1:28), the court sees no provision of the 
application stating that the application incorporates the Bylaws.  Thus, the signed application 
that plaintiff attached to the complaint confirms rather than contradicts his allegations.   

 
The Club asserts that since there were two revisions of Policy M-8 disclosed in the 

attachment to the Complaint, these revisions “informed” Plaintiff that the Senior Non-Equity 
Policy could change.  (Opening Brief at 4:23.)  Even if that is true, that would not necessarily 
inform Plaintiff that changes of the Policy after he signed could affect him, rather than only those 
who became Senior Non-Equity Members after the change. 

 
Because the court may not consider the Bylaws, it need not decide whether a plaintiff 

protesting a unilateral change made to a contract by the other party must also plead that the 
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change was unfair to him to bring himself within the rule of Badie or whether that would just 
amount to requiring a plaintiff to plead facts to anticipate an affirmative defense, which is 
opposite the normal rule of pleading.  (Fuhrman v. California Satellite Systems (1986) 179 
Cal.App.3d 408, 423, overruled on other grounds in Silberg v. Anderson (1990) 50 Cal.3d 205, 
219. The face of the Complaint contains no clause, language, or document which gives the Club 
a clear right to change the deal it made with Plaintiff regarding the dues he must pay as a Senior 
Non-Equity Member.  The Club’s discussion of “evidence” (see Reply Brief at 4:25-5:1) mistakes 
the function of the demurrer, which is not to consider evidence, but just the sufficiency of the 
allegations of the Complaint. 

 
The Club argues that if Plaintiff’s interpretation of his agreement were correct, golf clubs 

could never raise their dues, even for economic need.  But Plaintiff does not argue that the Club 
cannot raise its dues.  He argues only that his dues can never be more than 50% of a Regular 
Equity Member’s dues.  The court will not issue a ruling on policy grounds on this demurrer, 
where the economic impact on the Club of adhering to the terms stated in the attached 
Application are not stated on the face of the Complaint. 

 
The court is unpersuaded by the Club’s citation to Abolafia v. Omni Hotels Mgmt. Corp., 

2021 U.S. Dist. LEXIS 39488.  That is a federal district court case, and it was decided on 
summary judgment, not at the pleading stage.  Further, it relied in part on plaintiff’ admission at 
deposition that he was bound by the Bylaws, whether he signed his application years earlier or 
not.  Plaintiff’s complaint does not admit that he is bound by any provision in the Bylaws 
permitting unilateral changes to the agreement he made to become a Senior Non-Equity 
Member. 
 

No facts that the court may consider on this demurrer establish that plaintiff’s claim fails 
as a matter of law.  Therefore, the demurrer is overruled. 

 

  

21.  TIME:  9:00   CASE#: MSC21-02284 
CASE NAME: HOLMES VS. CMG MORTGAGE, INC. 
HEARING ON MOTION TO SEAL PORTIONS OF COMPLAINT 
FILED BY CMG MORTGAGE, INC. 
* TENTATIVE RULING: * 
 
The unopposed motion to seal portions of the complaint was previously granted by Judge Austin 
on November 16, 2021. 
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22.  TIME:  9:00   CASE#: MSN21-2264 
CASE NAME: PETITION OF JACOB CURRIE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. 
Ct. (Nicholson) (2012) Cal. App. 4th 133, 1337-1338. 

 

  

23.  TIME:  9:00   CASE#: MSN21-2298 
CASE NAME: PETITION OF DAVID CURRIE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. 
Ct. (Nicholson) (2012) Cal. App. 4th 133, 1337-1338. 

 

 

24. (Add on) TIME:  9:01   CASE#: MSL19-00736 
CASE NAME: STATE FARM VS. JONES 
HEARING ON MOTION TO VACATE DISMISSAL 
FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE 
* TENTATIVE RULING: * 
 
This motion was previously set for January 10, 2022.  Although the motion was not contested, 
Defense counsel, Melissa Raffalow, appeared and represented to the Court that the case had 
settled and the Defendants were making settlement payments.  The Court continued the motion 
for Mr. Mahfouz II to appear and confirm this information.  Parties are ordered to appear. 

 

 

 


